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ENGROSSED SENATE BI LL 5256

Passed Legislature - 2003 Regul ar Session

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Roach, Doumt, Hale, Kastama, Milliken, T. Sheldon,
Haugen, Hewitt, Stevens, Zarelli, Parlette, Horn, Rossi and Johnson

Read first time 01/20/20083. Referred to Committee on Governnent

QOperations & El ections.

AN ACT Relating to rule-making procedures; and anending RCW
34.05. 320, 34.05.328, and 50.13. 060.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 34.05.320 and 1995 c 403 s 302 are each anended to
read as foll ows:

(1) At least twenty days before the rul e-making hearing at which
the agency receives public comment regarding adoption of a rule, the
agency shall cause notice of the hearing to be published in the state
regi ster. The publication constitutes the proposal of a rule. The
notice shall include all of the follow ng:

(a) Atitle, a description of the rule' s purpose, and any other
informati on which may be of assistance in identifying the rule or its
pur pose;

(b) Ctations of the statutory authority for adopting the rule and
the specific statute the rule is intended to inplenent;

(c) Asummary of the rule and a statenent of the reasons supporting
t he proposed acti on;
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(d) The agency personnel, with their office location and tel ephone
nunber, who are responsible for the drafting, inplenentation, and
enforcenent of the rule;

(e) The nane of the person or organization, whether private,
public, or governnental, proposing the rule;

(f) Agency comments or recomendations, if any, regarding statutory
| anguage, i nplenentation, enforcenent, and fiscal matters pertaining to
the rul e;

(g) Wether the rule is necessary as the result of federal |aw or
federal or state court action, and if so, a copy of such |law or court
deci sion shall be attached to the purpose statenent;

(h) Wen, where, and how persons may present their views on the
proposed rul e;

(i) The date on which the agency intends to adopt the rule;

(j) A short explanation of the rule, its purpose, and anticipated
effects, including in the case of a proposal that woul d nodify existing
rules, a short description of the changes the proposal woul d nake;

(k) A copy of the small business econom c inpact statenent prepared
under chapter 19.85 RCW or an explanation for why the agency did not
prepare the statenent; ((and))

(I') A statenent indicating whether RCW 34.05.328 applies to the
rul e adoption; and

(m If RCW34. 05.328 does apply, a statenent indicating that a copy
of t he prelimnary cost-benefit anal ysi s descri bed I n RCW
34.05.328(1)(c) is avail able.

(2) Upon filing notice of the proposed rule with the code reviser,
the adopting agency shall have copies of the notice on file and
avai lable for public inspection and shall forward three copies of the
notice to the rules review commttee.

(3) No later than three days after its publication in the state
regi ster, the agency shall cause a copy of the notice of proposed rule
adoption to be mailed to each person, city, and county that has nade a
request to the agency for a mailed copy of such notices. An agency nay
charge for the actual cost of providing a requesting party mailed
copi es of these notices.

(4) In addition to the notice required by subsections (1) and (2)
of this section, an institution of higher education shall cause the

ESB 5256. SL p. 2
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notice to be published in the canpus or standard newspaper of the
institution at | east seven days before the rul e-nmaki ng heari ng.

Sec. 2. RCW34.05.328 and 1997 ¢ 430 s 1 are each anended to read
as follows:

(1) Before adopting a rule described in subsection (5) of this
section, an agency shall:

(a) Cearly state in detail the general goals and specific
objectives of the statute that the rule inplenents;

(b) Determne that the rule is needed to achieve the general goals
and specific objectives stated under (a) of this subsection, and
analyze alternatives to rule making and the consequences of not
adopting the rule;

(c) Provide notification in the notice of proposed rule neking
under RCW 34.05.320 that a prelimnary cost-benefit analysis is

avail abl e. The prelimnary cost-benefit analysis nust fulfill the

requirenents of the cost-benefit analysis under (d) of this subsection.

If the agency files a supplenental notice under RCW 34.05.340, the

suppl enent al notice shall include notification that a revised
prelimnary cost-benefit analysis is available. A final cost-benefit

analysis shall be available when the rule is adopted under RCW
34. 05. 360;

(d) Determne that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and
guantitative benefits and costs and the specific directives of the
statute being inplenented,

((&))) (e) Determne, after considering alternative versions of
the rule and the analysis required under (b) ((anrd)), (c), and (d) of
this subsection, that the rule being adopted is the |east burdensone
alternative for those required to conply with it that will achieve the
general goals and specific objectives stated under (a) of this
subsecti on;

((£e)y)) (f) Determne that the rule does not require those to whom
it applies to take an action that violates requirenents of another
federal or state |aw,

((8))) (g) Determne that the rule does not inpose nore stringent
performance requirenents on private entities than on public entities
unless required to do so by federal or state |aw

p. 3 ESB 5256. SL
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(((¢0y)) (h) Determne if the rule differs from any federal
regul ation or statute applicable to the same activity or subject matter
and, if so, determne that the difference is justified by the
fol | ow ng:

(1) A state statute that explicitly allows the agency to differ
from federal standards; or

(1i) Substantial evidence that the difference is necessary to
achi eve the general goals and specific objectives stated under (a) of
this subsection; and

((h)) (i) Coordinate the rule, to the maxi numextent practicabl e,
with other federal, state, and local laws applicable to the sane
activity or subject matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through ((€e3)) (h) of this section, the agency shall place in the
rul e-making file docunentation of sufficient quantity and quality so as
to persuade a reasonabl e person that the determ nations are justified.

(3) Before adopting rules described in subsection (5) of this
section, an agency shall place in the rule-naking file a rule
i npl enentation plan for rules filed under each adopting order. The
pl an shall descri be how t he agency intends to:

(a) Inplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I'nform and educate affected persons about the rule;

(c) Pronote and assist voluntary conpliance; and

(d) Eval uate whether the rule achieves the purpose for which it was
adopted, including, to the maxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
measur abl e out cones.

(4) After adopting a rule described in subsection (5) of this
section regulating the sane activity or subject matter as another
provision of federal or state law, an agency shall do all of the
fol | ow ng:

(a) Provide to the business assistance center a list citing by
reference the other federal and state laws that regulate the sane
activity or subject matter;

(b) Coordinate inplenmentation and enforcenent of the rule with the
other federal and state entities regulating the same activity or

ESB 5256. SL p. 4
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subject matter by making every effort to do one or nore of the
fol | ow ng:

(1) Deferring to the other entity;

(1i) Designating a | ead agency; or

(ti1) Entering into an agreenent with the other entities specifying
how the agency and entities wll coordinate inplenentation and
enf or cenment .

If the agency is unable to conply with this subsection (4)(b), the
agency shall report to the legislature pursuant to (c) of this
subsecti on;

(c) Report to the joint admnistrative rules review commttee:

(1) The existence of any overlap or duplication of other federal or
state laws, any differences from federal |law, and any known overl ap,
duplication, or conflict with local |aws; and

(ii1) Make recommendations for any |l egislation that nay be necessary
to elimnate or mtigate any adverse effects of such overlap,
duplication, or difference.

(5)(a) Except as provided in (b) of this subsection, this section
applies to:

(1) Significant legislative rules of the departnents of ecol ogy,
| abor and industries, health, revenue, social and health services, and
natural resources, the enploynent security departnent, the forest
practices board, the office of the insurance comm ssioner, and to the
| egislative rules of the departnent of fish and wldlife inplenenting
chapter ((#26)) 77.55 RCW and

(i) Any rule of any agency, if this section is voluntarily nade
applicable to the rule by the agency, or is nade applicable to the rule
by a magjority vote of the joint admnistrative rules review commttee
within forty-five days of receiving the notice of proposed rule nmaking
under RCW 34. 05. 320.

(b) This section does not apply to:

(1) Enmergency rul es adopted under RCW 34. 05. 350;

(1i1) Rules relating only to internal governnental operations that
are not subject to violation by a nongovernnent party;

(1i1) Rules adopting or incorporating by reference without materi al
change federal statutes or regulations, Wshington state statutes,
rules of other Washington state agencies, shoreline master prograns
other than those prograns governing shorelines of st at ew de
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significance, or, as referenced by Washington state |aw, national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(iv) Rules that only correct typographical errors, nmake address or
name changes, or clarify language of a rule wthout changing its
effect;

(v) Rules the content of which is explicitly and specifically
di ctated by statute;

(vi) Rules that set or adjust fees or rates pursuant to | egislative
standards; or

(vii) Rules of the departnment of social and health services
relating only to client nedical or financial eligibility and rules
concerning liability for care of dependents.

(c) For purposes of this subsection:

(1) A "procedural rule" is a rule that adopts, anends, or repeals
(A) any procedure, practice, or requirenent relating to any agency
hearings; (B) any filing or related process requirenent for making
application to an agency for a license or permt; or (C any policy
statenent pertaining to the consistent internal operations of an
agency.

(i) An "interpretive rule” is arule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency's interpretation of statutory provisions it adm nisters.

(tit) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provisions
of law pursuant to delegated |egislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establishes, alters, or revokes any qualification or standard for the
I ssuance, suspension, or revocation of a license or permt; or (O
adopts a new, or makes significant amendnents to, a policy or
regul at ory program

(d) I'n the notice of proposed rule making under RCW 34.05. 320, an
agency shall state whether this section applies to the proposed rule
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

(6) By January 31, 1996, and by January 31st of each even-nunbered
year thereafter, the office of financial nmanagenent, after consulting

ESB 5256. SL p. 6
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with state agencies, counties, and cities, and business, |abor, and
envi ronnental organi zations, shall report to the governor and the
| egislature regarding the effects of this section on the regulatory
systemin this state. The report shall docunent:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ultinmately adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintained based upon the alleged failure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed m ssion;

(e) The extent to which this section has inproved the acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financial
managenent to be useful in evaluating the effect of this section.

Sec. 3. RCWH50.13.060 and 2000 ¢ 134 s 2 are each anended to read
as follows:

(1) CGovernnental agencies, including |aw enforcenment agencies,
prosecuting agencies, and the executive branch, whether state, |ocal,
or federal shall have access to information or records deened private
and confidential under this chapter if the information or records are
needed by the agency for official purposes and:

(a) The agency submts an application in witing to the enpl oynent
security departnment for the records or information containing a
statenent of the official purposes for which the information or records
are needed and specific identification of the records or information
sought fromthe departnent; and

(b) The director, comm ssioner, chief executive, or other official
of the agency has verified the need for the specific information in
witing either on the application or on a separate docunent; and

(c) The agency requesting access has served a copy of the
application for records or information on the individual or enploying
unit whose records or information are sought and has provided the
departnment with proof of service. Service shall be nmade in a manner

p. 7 ESB 5256. SL
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whi ch conforns to the civil rules for superior court. The requesting
agency shall include wth the copy of the application a statenent to
the effect that the individual or enploying unit may contact the public
records officer of the enploynent security departnent to state any

objections to the release of the records or information. The
enpl oynent security departnent shall not act upon the application of
the requesting agency until at least five days after service on the
concerned individual or enploying unit. The enpl oynent security
departnent shall consider any objections raised by the concerned

i ndi vidual or enploying unit in deciding whether the requesting agency
needs the information or records for official purposes.

(2) The requirenments of subsections (1) and (9) of this section
shall not apply to the state | egislative branch. The state |egislature
shall have access to information or records deened private and
confidential under this chapter, if the legislature or a legislative
committee finds that the information or records are necessary and for
of ficial purposes. |If the enploynent security departnment does not mnake
information or records available as provided in this subsection, the
| egislature may exercise its authority granted by chapter 44.16 RCW

(3) In cases of energency the governnental agency requesting access
shall not be required to formally conply with the provisions of
subsection (1) of this section at the tinme of the request if the
procedures required by subsection (1) of this section are conplied with
by the requesting agency followng the receipt of any records or
informati on deened private and confidential under this chapter. An
energency is defined as a situation in which irreparable harmor damage
could occur if records or information are not rel eased i nmedi ately.

(4) The requirenents of subsection (1)(c) of this section shall not
apply to governnental agencies where the procedures would frustrate the
i nvestigation of possible violations of crimnal |aws or to the rel ease
of enploying unit nanes, addresses, nunber of enpl oyees, and aggregate
enpl oyer wage data for the purpose of state governnental agencies
preparing smal |l business econom c i npact statenents under chapter 19.85
RCW or preparing cost-benefit anal yses under RCW 34.05.328(1) (c) and
(d). Information provided by the departnent and held to be private and
confidential wunder state or federal |aws nust not be msused or
released to unauthorized parties. A person who msuses such

ESB 5256. SL p. 8
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information or releases such information to unauthorized parties is
subject to the sanctions in RCW50.13. 080.

(5) CGovernnental agencies shall have access to certain records or
information, limted to such itens as nanes, addresses, social security
nunbers, and general information about benefit entitlenent or enployer
i nformati on possessed by the departnent, for conparison purposes with
records or information possessed by the requesting agency to detect
i nproper or fraudulent clains, or to determ ne potential tax liability
or enployer conpliance with registration and |icensing requirenents.
In those cases the governnental agency shall not be required to conply
with subsection (1)(c) of this section, but the requirenments of the
remai nder of subsection (1) of this section nust be satisfied.

(6) CGovernnental agencies nay have access to certain records and
information, Jlimted to enployer information possessed by the
departnent for purposes authorized in chapter 50.38 RCW  Access to
these records and information is Iimted to only those individuals
conducting authorized statistical analysis, research, and eval uation
studies. Only in cases consistent with the purposes of chapter 50.38
RCW are governnment agencies not required to conply with subsection
(1)(c) of this section, but the requirenents of the remainder of
subsection (1) of this section nust be satisfied. Infornmation provided
by the departnent and held to be private and confidential under state
or federal laws shall not be msused or released to unauthorized
parties subject to the sanctions in RCW50.13.080.

(7) Disclosure to governnental agencies of information or records
obtained by the enploynment security departnent from the federal
governnent shall be governed by any applicable federal |aw or any
agreenent between the federal governnment and the enploynent security
departnment where so required by federal |aw. Wen federal |aw does not
apply to the records or information state |law shall control.

(8 The departnent nmay provide information for purposes of
statistical analysis and evaluation of the WrkFirst program or any
successor state welfare programto the departnent of social and health
services, the office of financial managenent, and other governnenta
entities with oversight or evaluation responsibilities for the program
in accordance with RCW 43.20A. 080. The confidential information
provi ded by the departnment shall remain the property of the departnent
and may be used by the authorized requesting agencies only for

p. 9 ESB 5256. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNDNMNDNMNMNMNNNMNPEPPRPPRPPPRPERPEPRPPEPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O W DN e o

statistical analysis, research, and eval uati on purposes as provided in
RCW 74. 08A. 410 and 74. 08A. 420. The departnent of social and health
services, the office of financial managenent, or other governnenta

entities with oversight or evaluation responsibilities for the program
are not required to conply with subsection (1)(c) of this section, but
the requirenents of the remai nder of subsection (1) of this section and
applicable federal laws and regulations nust be satisfied. The
confidential information used for evaluation and analysis of welfare
reform supplied to the authorized requesting entities with regard to
t he WorkFi rst programor any successor state wel fare program are exenpt
frompublic inspection and copyi ng under RCW 42.17. 310.

(9) The disclosure of any records or information by a governnental
agency whi ch has obtained the records or information under this section
is prohibited unless the disclosure is directly connected to the
of ficial purpose for which the records or information were obtained.

(10) In conducting periodic salary or fringe benefit studies
pursuant to law, the departnent of personnel shall have access to
records of the enploynent security departnment as may be required for
such studies. For such purposes, the requirenents of subsection (1)(c)
of this section need not apply.

(11)(a) To pronote the reenploynent of job seekers, the
conmi ssioner may enter into data-sharing contracts with partners of the
one-stop career devel opnent system The contracts shall provide for
the transfer of data only to the extent that the transfer is necessary
for the efficient provisions of work force prograns, including but not
limted to public I|abor exchange, wunenploynent insurance, worker

training and retraining, vocat i onal rehabilitation, vocat i onal
education, adult education, transition from public assistance, and
support services. The transfer of information under contracts wth

one-stop partners is exenpt from subsection (1)(c) of this section.

(b) An individual who applies for services fromthe departnent and
whose information will be shared under (a) of this subsection (11) nust
be notified that his or her private and confidential information in the
departnment's records will be shared anong the one-stop partners to
facilitate the delivery of one-stop services to the individual. The
notice nust advise the individual that he or she may request that
private and confidential information not be shared anong the one-stop

ESB 5256. SL p. 10
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partners and the departnent nust honor the request. In addition, the
notice nust:

(1) Advise the individual that if he or she requests that private
and confidential information not be shared anong one-stop partners, the
request will in no way affect eligibility for services;

(1i) Describe the nature of the information to be shared, the
general use of the information by one-stop partner representatives, and
anong whomthe information will be shared;

(tit) Inform the individual that shared information will be used
only for the purpose of delivering one-stop services and that further
di scl osure of the information is prohibited under contract and is not
subj ect to disclosure under RCW42.17. 310; and

(1v) Be provided in English and an alternative | anguage sel ected by
the one-stop center or job service center as appropriate for the
comunity where the center is |ocated.

If the notice is provided in-person, the individual who does not
want private and confidential information shared anong the one-stop
partners must i mredi ately advi se the one-stop partner representative of
t hat deci sion. The notice nust be provided to an individual who
applies for services telephonically, electronically, or by mail, in a
suitable format and wthin a reasonable tinme after applying for
services, which shall be no later than ten working days from the
departnent's receipt of the application for services. A one-stop
representative nust be avail able to answer specific questions regarding
the nature, extent, and purpose for which the information my be
shar ed.

(12) To facilitate inproved operation and evaluation of state
prograns, the comm ssioner may enter into data-sharing contracts with
ot her state agencies only to the extent that such transfer is necessary
for the efficient operation or evaluation of outcones for those
pr ogr ans. The transfer of information by contract wunder this
subsection is exenpt from subsection (1)(c) of this section.

(13) The m suse or unauthorized release of records or information
by any person or organization to which access is permtted by this
chapter subjects the person or organization to a civil penalty of five
t housand dol | ars and ot her applicabl e sancti ons under state and federal
| aw. Suit to enforce this section shall be brought by the attorney
general and the anmount of any penalties collected shall be paid into

p. 11 ESB 5256. SL



1 the enploynment security departnent adm nistrative contingency fund.
2 The attorney general may recover reasonable attorneys' fees for any
3 action brought to enforce this section.

Passed by the Senate February 11, 2003.
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Approved by the Governor May 9, 2003.
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